IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA

V. CRIMINAL NO. 00-176-3
JOHN GAMBONE, SR., ANTHONY
GAMBONE, WILLIAM MURDOCK,
SANDRA LEE GAMBONE, JOHN
GAMBONE, JR., and ROBERT CARL
MEIXNER
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MEMORANDUM

Padova,. September , 2000
Before the Court is Defendant William Murdock’s MotionBasmissthe Indictment. The
matteris fully briefed andripe for decision.For the reasonghatfollow, the Court will deny
Defendant’s Motion to Dismiss the Indictment.
l. BACKGROUND
On April 6, 2000, th&sovernmenfiled a multi-count indictment against Defendants John
GamboneSr., AnthonyGamboneWilli am Murdock, Sandra Lee Gambone, John Gambone, Jr., and
RobertCarlMeixner.Theindictmentchargedr. Murdock,anemployeeftheGambondrothers’
ConstructionCompanywith one count of conspiracy to defratiie United Statesjn violation of
18 U.S.C.8 371,andonecountof subscribinga false individual income tax return, in violation of
26 U.S.C. § 7206(1).
In December1995 a federal search warrant was executed at the office of the Gambone
Brothers’ConstructiorCompany(Def.’s Aff. 2.)Beginningshortlythereafterandextendinguntil

early2000,Mr. Murdockandanumberof hisco-employeesvererepresentetdy Mr. GeraldEgan,



Esquire.(Def.’s Aff. 112,13.)Mr. Murdock allegesthat, during this period, Mr. Egan failed to
explainto him the dangerof his beingindictedif he did not agreeto be interviewedby the U.S.
Attorney’soffice. (Def.’s Mot. 15.)Mr. MurdockclaimsthatMr. Eganneverinformedhim thathe
couldpossiblyreceiveimmunity from prosecutionn exchangdor histestimonyaboutthealleged
conspiracy(ld.) Mr. Murdockclaimsthatthis, aswell asthefailure to explainto him theworkings
of the grandjury process,corstituted ineffective assistance of counsel. He seeks to have the
indictment against him dismissed on these grounds.
Il. STANDARD

The Sixth Amendment to the United States Constitution provides that “[ijn all criminal
prosecutiongheaccusedhallenjoytheright. . . to havetheAssistancef Counsefor hisdefense.”
U.S.ConstamendVI. Thepurposeof theright to counsels to guaranteassistancattrial, “when
the accusedis] confrontedwith both the intricaciesof the law andthe advocacyof the public

prosecutor.’United States v. Asi13 U.S. 300, 309 (1973).

Furthermore, the criminal defendant has the right to “reasonably effective assistance” of

counsel.Stricklandv. Washington 466 U.S. 668, 687 (1984). To prove a claim of ineffective

assistancef counseladefendanmustshowthat: (1) hisattorney'sperformancevasunreasonable

underprevailingprofessionahorms and(2) thereis a“reasonabl@robabilitythat,butfor counsel’s

unprofessional errors, the result would have been differentd. &t 687-91, 694.
Thetwo-partStricklandanalysishoweverjs unnecessarny thedefendant’sightto counsel

hasnotattachedSeeMatteov. Superintenden.C.1.Albion, 171F.3d877,892(3d Cir. 1999);In

re GrandJurySubpoenaNo. 00-1622, 2000 WL 1073340, at *6 (3d Cir. Aug.2000).Thus,the

initial inquiry must be whether the right to counsel had attached to the period in question.



II. DISCUSSION
The Sixth Amendment right tcounsehttachesonly ator aftertheinitiation of adversary

judicial proceedingggainsthe deferdant.” United Statesv. Gouveig 467 U.S.180,187(1984);

Kirby v. lllinois, 406U.S.682,688(1972).Thisright hasbeerextendedo certain“critical” pretrial

proceedingsUnited Statesy. Wade 388U.S. 218, 224 (1967), where “the accusedonfronted,

justasattrial, by theprocedurakystemor by hisexpertadversarypr by both,in asituationwhere
theresultsof the confrontationmight well settlethe acaised’s fate and reduce the trial itself to a

mereformality.” Gouveiga467U.S.at189(citationsomitted).Thattherightto counsehttachesnly

attheinitiation of suchadversaryudicial proceedingss notamereformalism,for it is only atthat
timethat“the governmenhascommittedtselfto prosecuteandonly thenthattheadverseositions
of governmentanddefendantiavesolidified.” Kirby, 406 U.S. at 689. Thus,theright to counsel
“becomesapplicableonly whenthe government’srole shifts from investigationto accusation.”

Moran v. Burbine475 U.S. 412, 430 (1986).

DefendantssertshatMr. Murdockwasentitledto aright to effectiveassistancef counsel
duringthegrandury investigationpriorto hisarresorindictment.TheCourtdisagreeDuringthis
investigatoryperiod,Mr. Murdockhadnotyetbeenconfrontedby theprocedurabkystemn theway

envisionedunder the prevailing SupremeCourt and Third Circuit tests SeeUnited Statesv.

Mandujan9425U.S.564,581(1976)(concludingthe Sixth Amendmentounselight hadnotyet
comeinto play during grandjury periodbecauseno criminal proceeding$adbeenfiled against

respondent)in re: GrandJurySubpoena?000WL 1073340at*6 (3d Cir. Aug. 4, 2000)(holding

theSixthAmendmentighthadnotattachegbriortoinitiation of criminalproceedings)n reSpecial

Septembed 978Grard Jury (II), 640 F.2d 49, 64 (3d Cir. 1980) (“The Sixth Amendment right to




effective assistance of counsel does not apply to a grand jury investigation.”).
In supporf thenotionthattheright to counsebpplieso thissituation Defendantitestwo
casesn which courts recognized the attachment of the right to counsel pre-indictmehtatteo

V. Superintendent.C.I.Albion, 171F.3d877(3d Cir. 1999),the Court of Appeals for the Third

Circuit recognizedheright to counselffor the defendantyho had been arrestezhdincarcerated,

butnotyetindicted.ld. at893.In UnitedStateof Americav. FernandeZNo.98 CR961,2000WL

534449S.D.N.Y.May 3, 2000),theU.S.District Courtfor theSoutherrDistrict of NewYork held
that the right to counselattachedto preindictment plea negotiations. Noting the availability of
sentenceeductionsunderthe Sentencindgsuideines for cooperation and the potential impact of
failing to cooperatethecourtfoundit wasmalpracticdor Mr. Fernandez’sawyerto fail to givehim
timely advice about the importance of cooperating with the governricerat *1.

NeithertheMatteonortheFernandeholding,howeverappliesothefactsof thecaseatbar.

In Matteq the defendant had been arrested and incarcerated for a one-week period. Similarly, in
Fernandezthedefendanhadbeenarrestedandthe courtascribedheright to counseto theeight-

month period after his arrest and prior to bigtranceof a plea. Mr. Murdock, in contrast, had not

yet beenarrestedandhadyet to be confrontedeitherformally or informally by any government
attorneys.

Defendantlsoreliesin parton United Statesv. Moody, 206 F.3d 609 (6th Cir. 2000),in

which the Sixth Circuit Courtof Appeals consideredhethertheright to counselattachedo pre-
arrestpre-indictmenpleanegotiationsThecourtexpresseds sympathyfor thedefendantaswell
asadesireto find thattheright did attach Id. at615.However the courtultimatelyconcludedhat

thedefendantvasnotentitledto effectiveassistancef counselnderdegalprecedentThus,Moody



does not assist the Defendant with his argument.

TheCourtdetermineshatMr. Murdock’sSixth Amendmentight to counselid notattach
to thepre-arrestpre-indictmenperiodof thegrandjury investigationThe Courtlacksa sufficient
legalor factualbasisto extendtheright to counsel to Mr. Murdock during this period. The Court
therefore denies Defendant William Murdock’s Motion to Dismiss the Indictment.

An appropriate Order follows.

The Defendant argues that the Court should ignore the holdiMpidy and adopt the
sentiment expressed that the right to counsel should extend to the pre-arrest, pre-indictment
period. Even if the Court could ignore both the actual holdingoody and legal precedent,
which it cannotMoodyis distinguishable from the case at bar in that Mr. Moody had been
interviewed by the FBI and the government several times in the course of the investigation and
had been offered a specific deal by government prosecutbi. 611. The court observed that it
was “a mere formality” that the government had not yet indicted him at the time it offered him a
deal and invited him to seek assistance of coundeht 615. Mr. Murdock, in contrast, did not
have a single meeting or discussion with the government.
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ORDER

AND NOW, this day of September, 2000, upon consideration of Defendant William
Murdock’s Motion to Dismiss the Indictment (Docket No. 64), and the Government’s Response

(Docket Nos. 82, 83),T IS HEREBY ORDERED that said Motion iDENIED.

BY THE COURT:

John R. Padova, J.



